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JAMES F. SELBACH

for review of the denial by Docket SM 4038
the Adm nistrator of the
Federal Avi ation Adm nistration

of ;he issuance of an airnman
medi cal certificate.
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CPI Nl ON AND ORDER

Petitioner, acting pro se, has appealed fromthe oral
initial decision issued by Adm nistrative Law Judge WIlliamE.
Fow er, Jr., at the conclusion of an evidentiary hearing held in
this matter on July 21, 1993.%' In that decision, the |aw judge
uphel d the FAA's denial of petitioner's application for a third-
cl ass nedical certificate based on a conclusion that petitioner

failed to neet the nedical standards set forth in 14 C F. R

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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67.17(d)(1)(ii) and (f)(2).2 For the reasons discussed bel ow,
petitioner's appeal is granted and the initial decisionis
reversed
The FAA's final denial, issued to petitioner by the Federal
Air Surgeon on Novenber 13, 1992, was based on petitioner's

"history of depression under treatnent with psychot herapy and

2 Sections 67.17(d)(1)(ii) and (f)(2) provide as foll ows:

867.17 Third-class nedical certificate.
* *

*

(d) Mental and neurologic -- (1) Mental.

(11) No other personality disorder, neurosis, or nental
condition that the Federal Air Surgeon finds --

(a) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(b) May reasonably be expected, within 2 years after the
finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

* * *

(f) General nedical condition:

(2) No other organic, functional or structural disease,
defect, or limtation that the Federal Air Surgeon finds --

(1) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(11) May reasonably be expected, within two years after
the finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

The Admnistrator's denial cited sim!lar subsections of sections
67.13 and 67.15, which set forth the nedical standards for first-
and second-cl ass certification.
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psychotropic (Prozac) nedication,” which was stated to be
di squal i fying under the regulatory sections cited above.
(Exhibit J-1, p. 6.) The Adm ni strator nmade clear that
respondent’'s use of the medication Prozac and his underlying
condition (depression) were both found to be disqualifying

condi tions,®

and the parties presented evidence regardi ng both
i ssues at the hearing. However, in |light of the Seventh

Circuit's recent decision in Bullw nkel v. FAA and NTSB, No. 93-

1803, (7th Cir. April 27, 1994), rehearing denied, (June 23,

1994),* hol ding that section 67.17 cannot be interpreted to
prohi bit the use of nedications, we will limt our review of this
case to the FAA's denial of petitioner's application based on his

under|ying medi cal condition of depression.® As discussed

® See, pre-denial case review by FAA Chief Psychiatrist
(Barton Pakull) indicating that petitioner "should be denied
medi cal certification because of an underlying nedical condition
that is disqualifying as well as the use of disqualifying
medi cation" (Exhibit J-1 p. 5), and his simlar testinony at the
hearing (Tr. 208).

* The petitioner in Bullw nkel was taking the medication
Lithiumto control a bipolar disorder. The FAA s denial in that
case relied on the sane reqgulatory sections here at issue, and
cited petitioner's "history of nbod swings, attention deficit
di sorder and the use of disqualifying nedication.” Because the
Court found that the FAA's "no lithium rule was not a reasonable
interpretation of section 67.17 (which speaks only to nedi cal
conditions, not nedications), it vacated our decision affirmng
the FAA's denial and remanded it for consideration of whether
petitioner's underlying disorder, standing alone, is
di squal i fyi ng.

> W have often upheld denials of unrestricted nedical
certificates when mai ntenance of the petitioner's health is
dependent on continued nedical attention, or nedication requiring
periodic nonitoring. See e.g., Petition of Vandenberg, 3 NTSB
2880 (1980); Petition of Bruckner, NTSB Order No. EA-3362
(1991); Petition of Walker, NISB Order No. EA-3504 (1992).
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further bel ow, the denial cannot be sustained on this basis.

Petitioner's treating psychiatrist, Donald M Pirodsky,
testified that when petitioner first cane to himin Novenber
1991, his primary synptomwas a | ack of enjoynent for life. The
notes of his initial inpression indicated that petitioner was a
wor kaholic, had difficulty rel axing, had periods of severe
depression lasting a couple of days, exhibited irritable and
angry responses and "type A" personality traits, and had trouble
with insomia (petitioner was sl eeping about five hours a night).

Nonet hel ess, Dr. Pirodsky stated that petitioner -- who has a
famly and a successful law practice -- was fully functional in
his everyday life, and expressed doubt that his depression would
have been noted by anyone but a skilled clinician.

Dr. Pirodsky diagnosed petitioner as suffering fromprimry
dysthym a, early onset, a condition he described as a chronic
mld depressive illness with no discernible cause. Dr. Pirodsky
testified that soneone with dysthym a usually functions normally
in society, and could be considered normal in all respects except
for their inability to enjoy life. Dr. Pirodsky testified that
he did not think petitioner's ability to fly an aircraft, or to
do anything el se he wanted to do, would be Iimted in any way by
either his underlying condition or his use of Prozac.
(..continued)

However, the reasoning in those cases rests in part on the

prem se that the underlying condition, if not controlled, would
present an unacceptable risk to aviation safety. Thus, that |ine
of cases is unhelpful to the Adm nistrator unless petitioner's

underlying dysthyma is found to present an unacceptable risk to
avi ation safety.
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He testified that if petitioner's dysthym c condition had
been left untreated it would nerely have continued as a chronic
mld depression, manifested primarily by an inability to enjoy
life. He admtted the possibility that the condition could
wor sen, but indicated that he did not think a change in
petitioner's condition was |ikely. Indeed, when he was
gquestioned as to how certain stressful situations -- such as

|l osing a | oved one or having business or financial troubles --

woul d affect petitioner, Dr. Pirodsky testified, "I see himas
havi ng good coping skills. | don't think that those events would
necessarily warrant a change [in] his treatnment plan . . . [or]

woul d necessarily nean that his condition would be exacerbated."
(Tr. 114.)

Dr. Pirodsky prescribed the antidepressant fluoxetine (trade
name Prozac), and regul ar psychotherapy to treat petitioner's
dysthyma. Petitioner responded very well to the nedication,
finding that he was able to enjoy life to a degree he had never
before experienced. 1In fact, he testified that his desire to
beconme a pilot was a direct result of this newfound ability to
enjoy life. Dr. Pirodsky testified that at one point he
attenpted to reduce petitioner's dosage of Prozac from 40
mlligranms a day, to 20. But when petitioner becane "a little
irritable, sort of lost his zest for life," he returned himto
t he hi gher dosage. (Tr. 69.)

The Adm ni strator presented expert testinony fromDr. Don E

Flinn, a psychiatrist with a background in aviation nedicine who
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serves as a consultant to the FAA. He concurred with Dr.
Pirodsky's description of dysthym a, and characterized it as a
m nor depression which di mni shes one's enjoynent of |ife but
whi ch does not seriously interfere with functioning. He opined,
however, that dysthyma may affect a persons's deci sion-nmaking
ability in conplex tasks such as piloting an airplane. He
differed with Dr. Pirodsky's assessnent of whether petitioner's
condition was |ikely to change over tine, stating that in his
opi nion dysthym c persons are "definitely" at increased risk for
devel opi ng nmaj or depression (a nore severe and debilitating nood
di sorder than dysthyma). (Tr. 168, 194-95.) On the other hand,
he testified that a dysthymc's condition m ght also inprove.

Wth regard to the insomia associated with petitioner's
dysthymia,® Dr. Flinn conmmented that the tiredness resulting from
this condition could potentially interfere with petitioner's
ability to safely pilot an airplane, in that it mght affect his
i nformation-processing skills. He seened to concede, however,
that this concern could be applicable to any pilot experiencing
tiredness, regardl ess of whether or not they were dysthym c or
taking Prozac. (Tr. 167-68.)

In Dr. Flinn's opinion, petitioner was disqualified from

airman nedical certification based on his history of depression

® The Administrator suggested that the insomia mght also
be due to petitioner's use of Prozac, as that is one of the
potential side-effects of that drug. However, petitioner's
treating psychiatrist, Dr. Pirodsky, testified that in
petitioner's case he felt it nore likely was due to the patient's
underlying dysthyma than to the Prozac. (Tr. 86.)
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under treatnment with psychot herapy and Prozac. He enphasized
petitioner's use of Prozac, however, as the primary basis for his
opinion. (Tr. 181, 186, 200.) When asked whether petitioner's
dysthym a al one would disqualify himfromecertification, Dr.
Flinn admtted that he was not famliar enough with the specifics
of petitioner's situation to offer an opinion. He indicated
general ly, however, that sone individuals diagnosed with
dyst hym a woul d probably be disqualified based on the severity of
their condition, but that "there certainly are people who would
not be that severe.” (Tr. 189.)

The FAA's Chief Psychiatrist, Barton Pakull, maintained that
petitioner is disqualified fromairman nedical certification
because of his dysthym a as well as his use of Prozac. (Tr.

208.) However, like Dr. Flinn, he focused prinmarily on concerns
associated wth petitioner's use of Prozac, and seenmed to concede
that his decision to recommend denial of petitioner's application
was based exclusively on his use of Prozac. (Tr. 220-21, 229-
30.) Indeed, he testified that it was "inpossible" to eval uate
petitioner's underlying dysthyma while he was taking Prozac, and
asserted that the FAA had not yet had the opportunity to do such
an evaluation.” (Tr. 213.) Wien asked why he did not ask for a

current psychiatric and psychol ogi cal eval uation or further

" H's only comment on the specific features of petitioner's
dysthym a was to specul ate that the synptons which re-energed
when petitioner's dosage of Prozac was decreased (irritability
and decreased "zest for life"), "could" have an inpact on flight
safety by affecting his concentration, nenory, or psychonotor co-
ordination. (Tr. 234-35.)
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records pertaining to petitioner's underlying condition® before
maki ng his decision, Dr. Pakull indicated that he felt it would
be a waste of petitioner's noney since he woul d have been deni ed
anyway (presunmably because of his use of Prozac), and the
eval uation woul d have to be repeated at such tinme as he was no
| onger taking Prozac. Dr. Pakull confirnmed that dysthym a al one
is disqualifying only if it is severe enough to interfere with
safe performance as a pilot, and indicated that many peopl e who
are depressed are nedically certified to fly. (Tr. 209, 232.)

At the tinme of the hearing, petitioner had been taking
Prozac for over 21 nonths and had experienced no side effects
fromthe drug. Both parties introduced extensive testinony and
docunentary exhibits regarding the side-effect profile of Prozac,
and offered opinions as to the significance of those side-effects
to aviation safety, and the likelihood that petitioner would
experience any of those effects within the next two years.

However, in view of our curtailed review under the Bullw nkel

deci sion, we need not discuss or evaluate that evidence.

The | aw judge, in upholding the FAA s denial, focused his
di scussion exclusively on petitioner's use of Prozac, and did not
i ndependently address the underlying dysthyma. Because this
case does not involve issues such as witness credibility, which

are within the exclusive province of the | aw judge, our decision

8 Section 67.31 authorizes the FAA to seek additional
medi cal information or history whenever it is deened necessary to
determ ne whet her an applicant neets the nedical standards in
Part 67.
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is based on our own evaluation of the record as it relates to
petitioner's underlying condition of dysthyma. That review
convinces us that petitioner bore his burden of proving that his
dysthym a is not disqualifying.

As summari zed above, petitioner's treating psychiatrist
testified that petitioner's dysthym a woul d not adversely affect
his functioning in any activity he w shed to pursue, including
piloting an aircraft. |In our view, the FAA presented no
per suasi ve testinony or evidence to rebut this show ng. Although
Dr. Flinn believed that petitioner's dysthyma put himat an
i ncreased risk for devel opi ng maj or depression, Dr. Pirodsky
thought it unlikely that petitioner's condition would worsen. On
this point, we are inclined to give greater weight to the opinion
of Dr. Pirodsky, as petitioner's treating psychiatrist, than to
the opinion of Dr. Flinn, who admtted he had never net
petitioner until the day of the hearing.

The Adm nistrator's experts expressed concern that in sone
cases dysthym a m ght adversely affect aviation safety, and thus
be disqualifying. However, they did not adequately connect these
concerns to anything specific about petitioner's case.® W find
Dr. Flinn's generalized concern regarding the tiredness

associated wth petitioner's insommia to be overly specul ative,

® Language in both regul atory paragraphs cited to support
the denial in this case indicates that, in addition to nedical
j udgnent about the condition involved, the Federal Air Surgeon's
finding of disqualification nust be based on the individual
applicant's "case history." 14 CF. R 67.17(d)(21)(ii) and

()(2).
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and i nadequate to support a denial of certification. Simlarly,
we cannot find Dr. Pakull's specul ation regardi ng potentia
adverse effects of petitioner's irritability and reduced "zest
for life" (which he experienced upon reducing his dosage of
Prozac) to be sufficient support for the FAA's denial in this
case.

We take particular note of the FAA experts' acknow edgenent
that dysthym a may or may not be disqualifying (depending on its
severity), and Dr. Pakull's acknow edgnent that he has no basis
on which to determ ne which category petitioner falls into. The
FAA had the right, under section 67.31, to request additional
i nformati on, such as a psychiatric and psychol ogi cal eval uati on
of petitioner's untreated condition, before making a final
decision on petitioner's application. |If petitioner was
unwi I ling or unable to provide such an eval uation, the FAA woul d
have been justified in w thhol ding i ssuance pursuant to section
67.31. However, no such evaluation was requested. W decline to
uphold the Adm nistrator's denial on the basis that such an
eval uati on m ght have shown that petitioner's dysthyma is severe
enough to be disqualifying.

In sum we find that petitioner has borne his burden of
proving that his dysthym a does not present an unreasonable risk
to aviation safety, and should not disqualify himfrom airman

medi cal certification.
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ACCORDI NGY, IT I S ORDERED THAT:
1. Petitioner's appeal is granted,
2. The initial decision is reversed; and
3. Athird-class airman nedical certificate shall be issued to
petitioner upon his reapplication, provided he is otherw se and

fully qualified therefor.?®®

HALL, Chairman, LAUBER, HAMVERSCHM DT and VOGT, Menbers of the
Board, concurred in the above opinion and order.

0 We express no views as to what additional information the
FAA may require frompetitioner in connection with its eval uation
of such a reapplication.

Regardi ng petitioner's use of Prozac, we note that the FAA
has recently anended its nedical standards, in light of the
Bul | v nkel case, to explicitly include as a basis for
disqualification any "nedication or other treatnent" that, in the
Federal Air Surgeon's judgnent, "nakes the applicant unable to
safely performthe duties or exercise the privileges" of the
airman certificate held or sought, when such a finding is "based
on the case history and appropriate, qualified, nmedical judgnent
relating to the nmedication or other treatnent involved." See 59
FR 46706 (Septenber 9, 1994).



